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I. procedural background

1.1 On 20 April 2005, the Dispute Settlement Body ("DSB") adopted the Appellate Body Report (WT/DS285/AB/R) and the Panel Report (WT/DS285/R) as modified by the Appellate Body Report in the dispute on United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services.  In its recommendations and rulings, the DSB requested the United States to bring its measures, that were found, in the Appellate Body Report and in the Panel Report as modified by that Report, to be inconsistent with its obligations under the General Agreement on Trade in Services (GATS), into conformity with its obligations under that Agreement.

1.2 On 19 May 2005, the United States informed the DSB that it intended to implement the DSB's recommendations and rulings in this dispute in a manner that respected the United States' WTO obligations, and that it had begun to evaluate options for doing so.  The United States indicated that it would need a reasonable period of time in which to do this and that it stood ready to discuss this matter with the Government of Antigua and Barbuda ("Antigua"), in accordance with Article 21.3(b) of the DSU.
II. Findings requested by the parties

2.1 Antigua requests that the Panel: 

(a) find that the United States has not taken measures to comply with the DSB rulings;  

(b) find that the Wire Act, the Travel Act and the IGBA remain in violation of the United States' obligations to Antigua under, inter alia, Article XVI of the GATS without meeting the requirements of Article XIV of the GATS; and 

(c) recommend that the DSB request the United States to bring the Wire Act, the Travel Act and the IGBA into conformity with the obligations of the United States under the GATS.

2.2 The United States requests that the Panel reject Antigua's claims in their entirety, and find that the US measures taken to comply are not inconsistent with the GATS.
III. aRGUMENTS OF THE pARTIES

3.1 The arguments of the Parties are set out in their respective submissions to the Panel.  Executive summaries from the parties, including the first written submissions, rebuttals and written versions of their oral statements, as well as replies to questions and comments on replies to questions, are attached as annexes to this report ……….

     Second, the United States enacted the Unlawful Internet Gambling Enforcement Act ("UIGEA") in October 2006. Antigua does not ask the Panel to address this Act within its terms of reference as a measure taken to comply, but considers that the Act is perhaps best suited to demonstrate certain other matters allegedly at issue in this proceeding.

The United States submits that the UIGEA is not within the Panel's terms of reference because it was enacted after the date of referral of this matter to the Panel under Article 21.5 and is not mentioned in Antigua's request for establishment of a panel.  The United States does not contest that the Panel may consider evidence that comes into existence after the initiation of panel proceedings but it does not consider that the UIGEA sheds light on the issues in this dispute.

The Panel notes that neither party asks it to treat the UIGEA as a measure taken to comply. Further, the UIGEA does not amend or alter any statutes at issue nor affect which activities are unlawful under those statutes.  Accordingly, there is no reason to consider the UIGEA as a measure taken to comply.  However, the Panel may refer to the UIGEA, to the extent that the UIGEA has evidentiary value, in the course of its assessment of the matter before it.

For the reasons set out above, the Panel's preliminary conclusion is that there are no measures taken to comply with the recommendations and rulings of the DSB in this dispute and, accordingly, that the United States has failed to comply with those recommendations and rulings.  The Panel will now consider the specific findings and conclusions in the original proceeding in order to determine whether, as the United States argues, they compel or allow a different conclusion. ………..
Perhaps the original Panel could have reached a different conclusion had the parties submitted a US Supreme Court opinion or other authoritative judicial opinion on the relationship between the amended IHA and the measures at issue.  The Department of Justice would not have been unaware of the existence of any such authoritative opinion.  Whilst the United States did submit examples of reported court cases in which the Department of Justice had used federal gambling laws challenged by Antigua to prosecute illegal wagering on horse racing, all those examples pre-dated the amendment of the IHA and all but one pre-dated the IHA itself.

The absence of US judicial opinion on point was further exacerbated by a lack of prosecutions under the measures at issue of persons who complied only with the provisions of the IHA but not with the measures at issue; this could have indicated how the civil provisions of the IHA were to be construed in cases of conduct considered criminal under the measures at issue.  Instead, the United States was only able to assert that its law enforcement officials did not agree with wagering suppliers in the United States who cited the amendment to the IHA as the statutory basis for Internet gambling on horse racing, notwithstanding the fact that such officials had never prosecuted any of these wagering suppliers  The United States did point to a disclosure in the annual report of one supplier that referred to unspecified action by the Department of Justice for unspecified companies that the Department of Justice deemed to be operating without proper licensing and regulatory approval.  The United States agreed that this supplier "face[d] the risk" of criminal proceedings and penalties brought by the government.  The United States also provided statistics on caseload data extracted from the United States Attorneys' Case Management System that included data on any and all criminal cases/defendants where the Wire Act or the Travel Act was brought as any charge against a defendant for the fiscal years 1992-2003.  Yet there was no clear evidence of a single actual criminal prosecution under the Wire Act or the Travel Act of a person who operated in accordance with the IHA, which would have shown whether the application of those measures was affected by the existence of the IHA.

……..  In sum, the original Panel had "limited evidence" before it on the relationship between the IHA and the Wire Act because the underlying facts that might otherwise have given risen to more substantial factual submissions were limited.  The ambiguity of this relationship was not a matter of poor briefing; rather, it was merely a reflection of the ambiguous state of US domestic law.  This ambiguity in US domestic law prevented the United States from demonstrating in the original proceeding that its measures satisfy the requirements of the chapeau of Article XIV of the GATS.  Whilst there may be a right and a wrong interpretation of this point in US domestic law, it is currently a matter open to disagreement.  As long as this ambiguity remains, the measures at issue are not in compliance with the United States' obligations under the GATS. 

Therefore, the Panel concludes that, both as a matter of principle and also in the specific circumstances of this dispute, its interpretation of the recommendation that the United States bring its measures into conformity with its obligations under the GATS does not diminish the United States' rights or increase its obligations inconsistently with Article 19.2 of the DSU.

For the reasons set out above, the Panel sees nothing in the specific findings and conclusions in the original proceeding that would disturb its preliminary conclusion at paragraph 0.  Therefore, the Panel concludes that the United States has not complied with the recommendations and rulings of the DSB.  

Main arguments of the parties.

Antigua believes that it is not necessary for the Panel to go much further than find that the United States has done nothing to come into compliance but, if the Panel does go further, Antigua submits that the United States has again failed to meet its burden of proof under the chapeau of Article XIV of the GATS.

The United States argues that the compliance Panel has before it a much more complete factual record concerning the relationship between the IHA and the Wire Act than the original Panel  and asks the Panel to find that US "measures taken to comply" are not inconsistent with the GATS.

Assessment by the Panel

The Panel has already concluded at paragraph 0 that the United States has not complied with the recommendations and rulings of the DSB.  Having reached that conclusion, the Panel need not continue its assessment of the matter before it.  Indeed, the Panel cannot assess a disagreement as to the consistency with a covered agreement of "measures taken to comply" with the recommendations and rulings of the DSB because it has found that no such measures exist.  
Nevertheless, it is quite clear what the United States alleged to be the "measures taken to comply".  These are the same measures the subject of the recommendations and rulings of the DSB in this dispute, namely, the Wire Act, the Travel Act and the IGBA.  As the sole trier of fact in this compliance proceeding, the Panel considers it appropriate to make certain factual findings beyond those that are strictly necessary to resolve the dispute, which may assist the Appellate Body should it later be called upon to complete the analysis.  Indeed, the original Panel made such a decision, which was upheld on appeal.
3.2 ………   It is not disputed that the Wire Act prohibits remote wagering from jurisdictions outside the United States, such as Antigua.  It is also undisputed that the Wire Act does not prohibit remote wagering within the United States to the extent that it is not in interstate or foreign commerce.  Antigua's submissions in this compliance proceeding show that there are at least 18 State laws (laws outside the Panel's terms of reference) that expressly authorize wagering by wire within the United States, including on a wholly intrastate basis.  Most of these State laws authorize remote wagering on horse racing, some of them expressly in accordance with the IHA.  The simultaneous prohibition of cross-border supply of remote wagering services, on the one hand, and the lack of a prohibition of some domestic supply of remote wagering services, on the other hand, afford different treatment.  

The text of the Wire Act, together with the State laws presented in the compliance proceeding, provide the Panel with a factual record that was not available in the original proceeding concerning the treatment of intrastate commerce, including with respect to remote wagering on horse racing.  This factual record would enable the Panel to make findings as to whether the United States has demonstrated that the Wire Act meets the requirements of the chapeau of Article XIV of the GATS on grounds in addition to those regarding the ambiguity in the relationship between the IHA and the Wire Act.  

……… The Panel accepts that there are many factors that affect decisions to prosecute, including the availability of resources and prosecutorial priorities.  However, the evidence set out above is at least consistent with the view that remote wagering services supplied in accordance with the IHA are tolerated, even if not authorized under federal law.  Criminal prosecutions of appropriate cases under the measures at issue could change their application from that which prevailed at the time of the original proceeding and also resolve the ambiguity in the relationship between the IHA, on the one hand, and the Wire Act, on the other, for the purpose of assessing the United States' compliance with its international obligations under the GATS. 
Unlawful Internet Gambling Enforcement Act.

Since the original proceeding, in October 2006, during the course of this compliance proceeding, the United States enacted the UIGEA.  The Panel agrees with Antigua that the UIGEA is particularly relevant to the question of the relationship between the IHA, on the one hand, and the measures at issue, on the other, because (i) it specifically refers to that issue; and (ii) as a statute enacted by the United States Congress, it is authoritative on matters of US domestic law.

The UIGEA does not amend or alter any statutes at issue nor affect which activities are unlawful under those statutes.  The UIGEA applies to activities falling within its definition of "unlawful Internet gambling".  That definition excludes certain activities, among them certain intrastate transactions, certain intratribal transactions, and also the following regarding interstate horse racing: 

"The term 'unlawful Internet gambling' shall not include any activity that is allowed under the Interstate Horseracing Act of 1978 (15 U.S.C. 3001 et seq.)."  

The definition of "unlawful Internet gambling" applies to the UIGEA only.  It does not define or alter what type of Internet gambling is unlawful under US domestic law, including under the measures at issue.  At the same time, in enacting this exclusion from that definition, the United States Congress appears to have contemplated that some activity may be "allowed" under the IHA that might otherwise be considered "unlawful Internet gambling". However, the Panel does not leap to the conclusion that this provision means that the IHA allows activities prohibited by the Wire Act, in light of another provision in its immediate context within the UIGEA that expresses the sense of Congress as follows: 
"(iii) Sense of Congress
"It is the sense of Congress that this subchapter shall not change which activities related to horse racing may or may not be allowed under Federal law.  This subparagraph is intended to address concerns that this sub-chapter could have the effect of changing the existing relationship between the Interstate Horseracing Act and other Federal statutes in effect on the date of the enactment of this subchapter.  This subchapter is not intended to change that relationship.  This subchapter is not intended to resolve any existing disagreements over how to interpret the relationship between the IHA and other Federal statutes."

The Panel agrees.  In this way, the United States Congress has provided confirmation that, under US domestic law, the original Panel's finding was correct, that is:

"[T]here is ambiguity as to the relationship between, on the one hand, the amendment to the IHA and, on the other, the Wire Act, the Travel Act and the Illegal Gambling Business Act."   

This provision also shows that since the original proceeding the United States had an opportunity to remove the ambiguity and thereby comply with the recommendations and rulings of the DSB.
  Instead, rather than take that opportunity, the United States enacted legislation that confirmed that the ambiguity at the heart of this dispute remains and, therefore, that the United States has not complied. 

Conclusion

For the reasons set out in this Report, the Panel concludes that the United States has failed to comply with the recommendations and rulings of the DSB in this dispute.

_______________

� Nevertheless, the parties do not dispute that no legislation was ever pending in the United States Congress that would have complied with the recommendations and rulings of the DSB in this dispute. 





PAGE  
1

