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China – Measures Affecting Imports of Automobile Parts

Reports of the Panel

FACTUAL ASPECTS

Measures at issue

    This case concerns China's measures on imports of automobile parts.  The European Communities, the United States and Canada have identified the following as the measures at issue in this case:

(a) Policy on Development of Automotive Industry (Order of the National Development and Reform Commission (No. 8)) ("Policy Order 8"), which entered into force on 21 May 2004;

(b) Administrative Rules on Importation of Automobile Parts Characterized as Complete Vehicles (Decree of the People's Republic of China, No. 125) ("Decree 125"), which entered into force on 1 April 2005; and

(c) Rules on Verification of Imported Automobile Parts Characterized as Complete Vehicles (Public Announcement of the Customs General Administration of the People's Republic of China, No. 4 of 2005) ("Announcement 4"), which entered into force on 1 April 2005.

United States

The United States requests the Panel to find that China has acted inconsistently with:
(a) Article III:2 of the GATT 1994, by imposing a charge on imported auto parts but not on domestic auto parts, and otherwise applying internal charges so as to afford protection to domestic production;

(b) Article III:4 of the GATT 1994, by treating imported auto parts less favourably than like domestic auto parts by imposing additional administrative burdens and additional charges upon manufacturers that use imported parts in excess of specified thresholds, thereby affecting the internal sale, offering for sale, purchase, transportation, distribution, or use of imported auto parts;

(c) Article 2.1 and paragraphs 1(a) and 2(a) of Annex 1 of the TRIMs Agreement, by requiring motor vehicle manufacturers in China to purchase or use domestic auto parts in order to obtain advantages such as the avoidance of administrative burdens and the payment of additional charges and by imposing restrictions which generally restrict the importation by a manufacturer of auto parts used in or related to its local production;

(d) Article III:5 of the GATT 1994, by requiring that a specified amount or proportion of the auto parts assembled into a complete motor vehicle be supplied from domestic sources, and otherwise applying internal quantitative regulations so as to afford protection to domestic production; 

(e) Part I, paragraph 7.2 of the Accession Protocol, by introducing measures that cannot be justified under the provisions of the WTO Agreement, particularly with respect to Articles III and XI of the GATT 1994;

(f) Part I, paragraph 7.3 of the Accession Protocol and paragraph 203 of the Working Party Report, by failing to comply with the TRIMs Agreement and by maintaining local content requirements made effective through the measures; 

(g) Articles 3.1(b) and 3.2 of the SCM Agreement, by exempting domestic auto parts from charges imposed by the measures, as well as exempting imported parts from the charges if the motor vehicle manufacturer uses domestic over imported parts in order to meet the specified thresholds; and

     To the extent that the measures impose a charge on or in connection with the importation of auto parts,

(h) Article II:1(a) and (b) of the GATT 1994, by according imported auto parts less favorable treatment than that provided for in its Schedule of Concessions and Commitments annexed to the GATT 1994 and imposing charges in excess of those set forth and provided therein;

(i) paragraph 93 of the Working Party Report, by specifically identifying CKD and SKD kits for motor vehicles and assessing them the tariff for complete vehicles; and

(j) Article XI:1 of the GATT 1994, by constituting prohibitions or restrictions on the importation of auto parts other than in the form of duties, taxes or other charges.

     The United States further requests that the Panel issue the recommendations set out in Article 4.7 of the SCM Agreement.

First written submission of the United States

Introduction

     China has adopted measures that favor domestic auto parts over imported parts, so as to afford protection to the domestic production of auto parts.  These measures include an internal charge of 25 per cent that China imposes on imported auto parts, with no comparable charge on domestic auto parts.  The measures provide that the charge only applies if domestically-produced autos include an amount (in volume or value) of imported auto parts that exceeds specified thresholds.  And the measures include extensive record-keeping, reporting, and verification requirements that apply if and only if domestic automobile manufacturers make use of imported auto parts.  

     These measures amount to clear and straightforward inconsistencies with China's national treatment obligations under Article III of the GATT 1994".  In particular, these measures impermissibly result in internal charges on imported parts in excess of those applied on domestic parts (Article III:2); the measures accord treatment less favorable to imported parts with respect to requirements affecting internal sale, purchase, distribution, and use (Article III:4); and the measures directly or indirectly require that specified amounts or proportions of auto parts used in vehicle manufacturing must be supplied from domestic sources (Article III:5).

     Before proceeding with a detailed factual and legal analysis, the United States would emphasize the following two points.  First, the measures are subject to Article III even though China has labelled them as "customs duties".  China's measures are not applied at the border; rather, they are internal measures that apply charges and procedural requirements based on the specific details of the auto manufacturing processes that occur within China.  It is not the label that a Member applies to its measure that determines whether an obligation under a covered agreement applies; rather it is the substance of the measure that matters.  Otherwise the GATT 1994's core national treatment obligations under Article III would be eviscerated.  Second, although the detailed operation of China's measures on auto parts contain considerable complexity, the analysis of those measures under Article III is neither ambiguous nor complex.  Rather, despite the complexity of China's auto parts scheme, the results of an analysis under the text of Article III, as clarified by prior GATT panel and WTO panel and Appellate Body reports, is clear – namely, China's measures are inconsistent with China's obligations under Article III.  

Second written submission of the  United States

Introduction

     China's measures amount to clear and straightforward inconsistencies with China's national treatment obligations under Article III of the GATT 1994.  In particular, these measures impermissibly result in internal charges on imported parts in excess of those applied on domestic parts (Article III:2); the measures accord treatment less favorable to imported parts with respect to requirements affecting internal sale, purchase, distribution, and use (Article III:4); and the measures directly or indirectly require that specified amounts or proportions of auto parts used in vehicle manufacturing must be supplied from domestic sources (Article III:5).  For the same reasons, China's measures amount to a domestic content requirement that is inconsistent with China's obligations under Article 2.1 and Paragraph 1(a) of Annex 1 of the TRIMs Agreement.

     China's defense is twofold – its measures all involve customs duties, and those customs duties are consistent with Article II.  In the event the Panel agrees with the United States and its co-complainants that China's measures are subject to Article III of the GATT 1994 and the TRIMs Agreement, China has not even attempted to assert a defense – aside from a vague reliance on Article XX(d) - to these plain breaches of its WTO obligations.  

     Moreover, the defense under Article II is based not on the text of China's schedule of tariff commitments.  To the contrary, China does not dispute that its measures impose a charge on imported parts that is higher than the rate set out in China's schedule.  Rather, China's defense is based on a single rule of interpretation (GRI 2(a)) of the Harmonized System, and on the explanation that its measures are required to prevent the "circumvention" of classification under GIR 2(a) through the ruse of "split shipments" of pre-organized kits of automotive parts. 
findings

In essence, China imposes under the measures a charge equivalent to the amount of the tariff rate applicable to complete vehicles (i.e. 25 per cent on average) on auto parts that are imported by automobile manufacturers and used in the production/assembly of complete vehicles, if those imported auto parts are characterized as complete vehicles according to the criteria set out in the measures.  If such imported auto parts used in the production/assembly of motor vehicles are "not characterized as complete vehicles", the tariff rate applicable to auto parts (i.e. 10 per cent on average) will be levied pursuant to China's Customs Law and China's Schedule.

Are the measures consistent with Article III:2, first sentence, of the GATT 1994?

     The complainants submit that the measures impose an internal charge in a manner inconsistent with Article III:2, first sentence, of the GATT 1994.  China rejects these arguments, claiming instead that the charge imposed under the measures is an "ordinary customs duty" under Article II:1(b), first sentence, of the GATT 1994.
           Consideration by the Panel

The first sentence of Article III:2 of the GATT 1994 provides:

"The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied directly or indirectly, to like domestic products."

Neither Article III:2 of the GATT 1994 nor any other WTO covered agreement provides a definition of the term "internal taxes or charges".  The Dictionary of Trade Policy Terms defines "internal taxes" as follows:

"Government charges applied to sale of goods and services inside a customs territory.  Article III of the GATT requires that such charges are levied at the same rate for domestic products as for imported products.  In other words, national treatment is a fundamental obligation in this regard. ..."

This definition of "internal taxes" above illustrates that the term "internal" seems to indicate that the element triggering the obligation to pay the charge – for example, the sale of the good – takes place inside the customs territory.

The United States claims in its request for the establishment of a panel that to the extent that the measures impose a charge on the importation of auto parts, China has acted inconsistently with Article XI:1 of the GATT 1994.  However, in response to a question from the Panel, the United States has clarified that it does not pursue this claim in this proceeding.

The United States also claims that China has acted inconsistently with its obligations under the WTO Agreement, as set out in Part I, paragraphs 1.2, 7.2 and 7.3 of China's Accession Protocol, by introducing measures that cannot be justified under Article III of the GATT 1994 and the TRIMs Agreement.  Having found that the measures are inconsistent with Article III:2 and III:4 of the GATT 1994 and having exercised judicial economy with respect to the United States' claim under the TRIMs Agreement, the Panel does not find it necessary to rule on the United States' claims concerning China's obligations under the Accession Protocol.

conclusions and recommendations

The Panel recalls the United States' request pursuant to paragraph 18 of the Panel's Working Procedures that the Panel issue its findings in the form of a single document containing three separate reports with common sections on the Panel's conclusions and recommendations for each complaining

Complaint by the united states (DS340):  Conclusions and recommendations of the Panel

With respect to imported auto parts in general, the Panel concludes:

(i) Policy Order 8, Decree 125 and Announcement 4 are inconsistent with Article III:2, first sentence of the GATT 1994 in that they subject imported auto parts to an internal charge in excess of that applied to like domestic auto parts;

(ii) Policy Order 8, Decree 125 and Announcement 4 are inconsistent with Article III:4 of the GATT 1994 in that they accord imported auto parts less favourable treatment than like domestic auto parts; and

(iii) Policy Order 8, Decree 125 and Announcement 4 are not justified under Article XX(d) of the GATT 1994 as measures that are necessary to secure compliance with laws or regulations which are not inconsistent with the GATT 1994.

In the alternative, assuming that the measures fall within the scope of the first sentence of Article II:1(b) of the GATT 1994, with respect to imported auto parts in general, the Panel concludes:

(iv) Policy Order 8, Decree 125 and Announcement 4 are inconsistent with Article II:1(a) and Article II:1(b), first sentence of the GATT 1994 in that they accord imported auto parts treatment less favourable than that provided for in the appropriate part of China's Schedule of Concessions; and

(v) Policy Order 8, Decree 125 and Announcement 4 are not justified under Article XX(d) of the GATT 1994 as measures that are necessary to secure compliance with laws or regulations which are not inconsistent with the GATT 1994.

with respect to CKD and SKD kits, the Panel concludes:

(vi) Policy Order 8, Decree 125 and Announcement 4 are not inconsistent with Article II:1(b) of the GATT 1994; and

(vii) Policy Order 8, Decree 125 and Announcement 4 are inconsistent with China's commitment under paragraph 93 of China's Working Party Report, which is an integral part of the WTO Agreement.

    With respect to the United States' claims that Policy Order 8, Decree 125 and Announcement 4 are inconsistent with Article III:5 of the GATT 1994, TRIMs Agreement and SCM Agreement, the Panel has decided to exercise judicial economy.

     Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations assumed under a covered agreement, the action is considered prima facie to constitute a case of nullification or impairment.  The Panel concludes that, to the extent that the measures listed above are inconsistent with the GATT 1994 and China's commitment under its Working Party Report, they have nullified or impaired benefits accruing to the United States under those agreements.

     Accordingly, the Panel recommends that the Dispute Settlement Body request China to bring these inconsistent measures as listed above into conformity with its obligations under the GATT 1994 and the WTO Agreement.
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