UNITED STATES – SUBSIDIES ON UPLAND COTTON

Recourse to Arbitration by the United States

under Article 22.6 of the DSU

and Article 4.11 of the SCM Agreement
                                                               Decision by the Arbitrator      

                                                    WT/DS267/ARB/1  (31 August 2009)

                                        Conclusions and award

For the reasons set out above, the Arbitrator determines that the annual level of "appropriate countermeasures" in relation to the GSM 102 payments is as described in paragraphs Error! Reference source not found.‑Error! Reference source not found., Error! Reference source not found.‑Error! Reference source not found. and Error! Reference source not found.‑Error! Reference source not found. (also see Annex 4).  For FY 2006, this amounts to US$147.4 million.  

We have also determined that Brazil has not followed the principles and procedures of Article 22.3 of the DSU in determining that it is not practicable or effective to suspend concessions or other obligations in trade in goods and that, at current levels, it could not have plausibly determined that it is not practicable or effective to suspend concessions or other obligations in trade in all goods under the Agreements contained in Annex 1A of the WTO Agreement.  We have also found, however, that, in the event that the level of countermeasures that Brazil would be entitled to in a given year
 should increase to a level that would exceed a threshold, as identified in paragraph Error! Reference source not found., updated for the same year in a manner described in paragraphs Error! Reference source not found.‑Error! Reference source not found. to account for the change in Brazil's total imports from the United States, then, it could be reasonably concluded that it is not practicable or effective for Brazil to suspend concessions or other obligations on trade in goods alone.  We have also determined that the circumstances are serious enough and that Brazil has complied with the requirements of subparagraph (d) of Article 22.3.  
In light of these findings, we find that Brazil would be entitled to suspend certain obligations under the TRIPS Agreement and/or the GATS, with respect to any amount of permissible countermeasures applied in excess of the threshold identified in paragraph Error! Reference source not found., updated for the same year in a manner described in paragraphs Error! Reference source not found.‑Error! Reference source not found. to account for the change in Brazil's total imports from the United States.  In any subsequent year where the level of countermeasures that Brazil would be entitled to falls below this threshold, updated to account for the change in Brazil's total imports from the United States, Brazil would be entitled to suspend concessions or other obligations only in trade in goods. 
We have also found that, in determining whether the level of countermeasures that Brazil would be entitled to has increased to an amount that would allow it to suspend certain obligations under the TRIPS Agreement and/or the GATS, the data in Table 4 shall be updated to reflect the amount of imports in the same year, as described in paragraph Error! Reference source not found..  

Accordingly, the Arbitrator determines that:

Brazil may request authorization from the DSB to suspend concessions or other obligations under the Agreements on trade in goods in Annex 1A, at a level not to exceed the value of US$147.4 million for FY 2006, or, for subsequent years, an annual amount to be determined by applying the methodology described in Annex 4.

In the event that the total level of countermeasures that Brazil would be entitled to in a given year
 should increase to a level that would exceed the threshold described in paragraph Error! Reference source not found., updated to account for the change in Brazil's total imports from the United States, then, Brazil would also be entitled to seek to suspend certain obligations under the TRIPS Agreement and/or the GATS, as identified in footnote Error! Bookmark not defined., with respect to any amount of permissible countermeasures applied in excess of that figure.

_______________

UNITED STATES – SUBSIDIES ON UPLAND COTTON

Recourse to Arbitration by the United States

under Article 22.6 of the DSU

and Article 7.10 of the SCM Agreement
Decision by the Arbitrator

                                                        WT/DS267/ARB/2 (31 August 2009)
                                        Conclusions and award

For the reasons set out above, the Arbitrator determines that the annual level of countermeasures "commensurate with the degree and nature of the adverse effects determined to exist" in relation to the marketing loan and countercyclical payments amounts to US$147.3 million.  
We have also determined that Brazil has not followed the principles and procedures of Article 22.3 of the DSU in determining that it is not practicable or effective to suspend concessions or other obligations in trade in goods, and that, at current levels, it could not have plausibly determined that it is not practicable or effective to suspend concessions or other obligations in trade in all goods under the Agreements contained in Annex 1A of the WTO Agreement.  We have also found, however, that, in the event that the level of countermeasures that Brazil would be entitled to in a given year
 should increase to a level that would exceed a threshold, as identified in paragraph Error! Reference source not found., updated for the same year in a manner described in paragraphs Error! Reference source not found.‑Error! Reference source not found. to account for the change in Brazil's total imports from the United States, then, it could be reasonably concluded that it is not practicable or effective for Brazil to suspend concessions or other obligations on trade in goods alone.  We have also determined that the circumstances are serious enough and that Brazil has complied with the requirements of subparagraph (d) of Article 22.3.
In light of these findings, we find that Brazil would be entitled to suspend certain obligations under the TRIPS Agreement and/or the GATS, with respect to any amount of permissible countermeasures applied in excess of the threshold identified in paragraph Error! Reference source not found., updated for the same year in a manner described in paragraphs Error! Reference source not found.‑Error! Reference source not found. to account for the change in Brazil's total imports from the United States.  In any subsequent year where the level of countermeasures that Brazil would be entitled to falls below this threshold, updated to account for the change in Brazil's total imports from the United States, Brazil would be entitled to suspend concessions or other obligations only in trade in goods. 
We have also found that, in determining whether the level of countermeasures that Brazil would be entitled to has increased to an amount that would allow it to suspend certain obligations under the TRIPS Agreement and/or the GATS, the data in Table 4 shall be updated to reflect the amount of imports in the same year, as described in paragraph Error! Reference source not found..  

Accordingly, the Arbitrator determines that:

Brazil may request authorization from the DSB to suspend concessions or other obligations under the Agreements on trade in goods in Annex 1A, at a level not to exceed the value of US$147.3 million annually.

In the event that the total level of countermeasures that Brazil would be entitled to in a given year
 should increase to a level that would exceed the threshold described in paragraph Error! Reference source not found., updated to account for the change in Brazil's total imports from the United States, then, Brazil would also be entitled to seek to suspend certain obligations under the TRIPS Agreement and/or the GATS as identified in footnote Error! Bookmark not defined., with respect to any amount of permissible countermeasures applied in excess of that figure.

_______________

� It is understood that this amount is to be calculated taking into account the entirety of the level of countermeasures that Brazil is entitled to at that point in time, arising both from the application of the formula identified in paragraph 6.5(a) and from the Decision by the Arbitrator contained in WT/DS267/ARB/2.


� It is understood that this amount is to be calculated taking into account the entirety of the level of countermeasures that Brazil is entitled to at that point in time, arising both from the application of the formula identified in paragraph 6.5(a) and from the Decision by the Arbitrator contained in WT/DS267/ARB/2.


� It is understood that this amount is to be calculated taking into account the entirety of the level of countermeasures that Brazil is entitled to at that point in time, arising both from this Decision and from the Decision contained in WT/DS267/ARB/1.


� It is understood that this amount is to be calculated taking into account the entirety of the level of countermeasures that Brazil is entitled to at that point in time, arising both from this Decision and from the Decision contained in WT/DS267/ARB/1.
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